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4. A statement that the taxpayer requests a hearing with Appeals
concerning the proposed collection activity.

5. The reason or reasons why the taxpayer disagrees with the proposed
collection action. 

 A taxpayer is encouraged to use a Form 12153 in requesting a CDP hearing so
that the request can be readily identified and forwarded to Appeals.  A taxpayer
may also obtain a copy of Form 12153 by contacting the IRS office that issued the
CDP Notice, by calling, toll-free, 1-800-829-3676, or at the IRS website,
www.irs.ustreas.gov/forms_pubs/forms.html.  

The regulations, however, do not require that a taxpayer use Form 12153 to request
a CDP hearing.  The regulations require that any request for a hearing include the
taxpayer’s name, address, and daytime telephone number, and be dated and
signed by either the taxpayer or the taxpayer’s authorized representative.  Temp.
Treas. Reg. § 301.6330-1T(c)(2)Q&A-C1.  Any taxpayer who substantially complies
with those requirements is entitled to a CDP hearing.  

The regulations further provide that the written request for a CDP hearing should be
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 No NFTL should be filed and no levies proposed once the stay is in effect.  If a
NFTL is filed after the commencement of the stay, it should be withdrawn; if a levy is
proposed after the commencement of the stay, it should be abandoned.  Any CDP
notices issued in connection with such activity should be rescinded.

If the taxpayer has already requested a CDP hearing before filing a bankruptcy
petition, the impact of the automatic stay is less clear.

1. Prepetition CDP Levy Notice  
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a. The identity of taxpayer,

b. The type of tax,

c. The tax period,

d. The assessment date, and 

e. The assessment amount.

2. Reliance on Form 4340

Appeals may also rely on Form 4340, Certificate of Assessments and
Payments, to verify liability.  Davis  v. Commissioner
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in the same way that the officer would analyze an interest abatement claim brought
directly under section 6404.  

There are several unsettled issues on the scope of the Court’s jurisdiction over
interest abatement claims under section 6404.  For example, section 6404(b)
appears to preclude claims for interest abatement on income, estate, and gift tax
when those claims are brought on grounds set forth in section 6404(a).  See  Melin
v. Commissioner, 54 F.3d 432, 433 (7th Cir. 1995).  Also, it is unclear whether the
courts would have jurisdiction to consider an interest abatement claim when the
challenge to interest is based in the claim that the taxpayer is not liable for the
underlying tax and the law precludes the taxpayer from challenging the underlying
tax directly.  Accordingly, coordination with CC:PA:CBS:1 is advised when an
interest abatement issue is identified.

E. Nonjusticiable Claims

1. Challenges to Liability Barred by Section 6330(c)(2)(B)  

Section 6330(c)(2)(B) provides that the existence and amount of the
underlying tax liability cannot be challenged at a CDP hearing if the taxpayer
received a statutory notice of deficiency for the taxes in question or
otherwise had an earlier opportunity to dispute the tax liability. 

a. Receipt of a Statutory Notice of Deficiency  

A  review of the taxpayer’s underlying tax liability is precluded only if the
taxpayer actually received the statutory notice of deficiency relating to the tax
liability in dispute.  Receipt of a statutory notice of deficiency means receipt
in time to petition the Tax Court for a redetermination of the deficiency. 
Temp. Treas. Reg. §§ 301.6320-1T(e)(3)Q&A-E2 and 301.6330-
1T(e)(3)Q&A-E2.  

If a taxpayer raises his underlying tax liability, and a statutory notice of
deficiency was issued, review the administrative file and the appeals
officer’s CDP hearing file to see if there is any evidence that the taxpayer
received the notice.  Evidence could include correspondence from the
taxpayer or an admission to the appeals officer.  If there is no evidence, see
if the taxpayer will acknowledge whether he received the notice. 

If the taxpayer claims he did not receive the statutory notice of deficiency,
evidence of receipt must be gathered.  A copy of the Postal Service Form
3877, certified mailing list, should be obtained.  The mailing list indicates the
name and address of the recipient, the certified mail number, and the tax
year of the notice.  The certified mailing list demonstrates that the notice was
sent by certified mail to a particular address.  Evidence that the taxpayer
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defenses, challenges to the appropriateness of the NFTL filing, and offers of
collection alternatives.  The taxpayer also may raise challenges to the
existence or amount of the tax liability specified on the CDP Notice for any
tax period shown on the CDP Notice if the taxpayer did not receive a
statutory notice of deficiency for the tax liability or did not otherwise have an
opportunity to dispute the tax liability.  Finally, the taxpayer may not raise an
issue that was raised and considered at a previous CDP hearing under
section 6320 or 6330 or in any other previous administrative or judicial
proceeding if the taxpayer participated meaningfully in such hearing or
proceeding.  Taxpayers are expected to provide all relevant information
requested by Appeals, including financial statements, for its consideration of
the facts and issues involved in the hearing.

c. Balancing Appropriateness of Collection Action with
Intrusiveness to Taxpayer  

The determination letter must make a specific finding as to whether the
NFTL filing or the proposed levy represents a balance between the need for
the efficient collection of taxes and the legitimate concern of the taxpayer that
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Under section 6330(d)(1), a taxpayer has 30 days from the date of
the notice of determination in which to appeal that determination to
the Tax Court, or, if the Tax Court does not have jurisdiction over the
underlying tax liability, to a district court.  Offiler v. Commissioner, 114
T.C. 492 (2000).  If a timely petition is filed with an incorrect court, the
taxpayer will have 30 days after the court’s determination to that effect
to file an appeal with the correct court.  Temp. Treas. Reg. §









- 24 -

2. Collection Actions Taken or Proposed

Retained jurisdiction over “collection actions taken or proposed” is limited to
situations where a dispute arises as to how the determination made by
Appeals is implemented by Compliance.  For example, the determination by
Appeals may limit the authority of Compliance to levy on certain items of the
taxpayer’s property.  If a levy is made or proposed to be made on other
property of the taxpayer, Appeals may review that action under its retained
jurisdiction.

3. Change in Circumstances

Retained jurisdiction to consider a “change in circumstances” should be
limited to situations where some economic disruption has occurred in the
taxpayer’s life that prevents him from complying with the terms of any
agreement the taxpayer has made as part of the determination made by
Appeals.  For example, where a taxpayer who has agreed to a payment plan
with Appeals subsequently loses his job and cannot obtain a revised
payment schedule even after a conference with a Collection manager.  The
taxpayer must exhaust all administrative remedies before involving Appeals’
retained jurisdiction to consider a change in circumstances.  The district
court does not have authority to require Appeals to reconsider a notice of
determination under retained jurisdiction based on “changed
circumstances.” See TTK Management, supra and AJP Management,
supra.

4. Effect of Section 6320(c)

Section 6320(c) limits retained jurisdiction with respect to determinations
c) ostrn wu0.0960ue 987  Tw (with Appeal5 29.25 0.75 rces.” ) Tj8mBT2acK3y aiisdn after a confer320(c8ict7-0..134  0( -0erm,d3r1.336  ion basc 0  Tu0.9.  mEffect of Section 63r ( ) Tj3 om com6  Tc -0om6�after a conf2Aanged
jurisdiction.
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It is hereby stipulated that the Court may enter the foregoing decision. 
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