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                                  JURISDICTION 

 Jurisdiction to review the judgment in question by 

writ of certiorari is conferred on this Court by 28 U.S.C. § 

1254(1).  The opinion below was entered by the court of 

appeals on September 8, 2004; the denial of Petitioner’s 

motion for rehearing was entered on November 5, 2004. 

 The events included in the STATEMENT OF THE 

CASE demonstrate that the promulgation of the amended 

treasury regulation was injected into this case by Respondent.  

A review of the State of the Law indicates that the court of 

appeals applied the amended treasury regulation retroactively 

in its interpretation of the IRC.  The determination of the 

QUESTIONS PRESENTED are necessary to resolve this 

controversy and therefore are within the discretionary 

jurisdiction of this Court; these questions present purely legal 

issues. 
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Each Agency shall identify the problem that it intends to 

address, as well as assess the significance of that problem. 

Each Agency shall examine whether existing regulations, (or 

other law) have created, or contributed to, the problem that 

the new regulation is intended to correct and whether those 

regulations (or other law) should be modified to achieve the 

intended goal of regulation more effectively. 

In setting regulatory priorities, each agency shall consider, to 

the extent reasonable, the degree and nature of the risks 

posed by . . .  activities within its jurisdiction 

Each Agency shall draft its regulations to be simple and easy 
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violation of the “principles” of Executive Order 12866, by 
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One”) contains the most critical and significant provisions for 

preventing unnecessary harm to a taxpayer from an IRS 

police officer’s disclosure that the taxpayer is under criminal 

investigation.  A pragmatic analysis of the IRC, treasury 

regulations, and special agent handbooks, demonstrate the 
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C. Contrary to the previous treasury regulations, the 

amended regulations clearly were promulgated to increase 

police authority to investigate and to disclose that a taxpayer 

is under criminal investigation.  Examples of specific 

provisions that represent “significant regulatory action” are 
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The treasury regulation in effect at the time of the 
relevant disclosures require a “Level One” evaluation prior to 
contacting third parties.  During the trial of this case 
Respondent specifically conceded the required “Level One” 
evaluation.  (Appendix H, p. H-5, Respondent’s Opening 
Statement To The District Court). 

A review of the amended treasury regulation and the 
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argument on this case. 

Durin0]TJ
t argument Mr. Rosenstein vacillated 
between admittin0]and denyin0]the existence of]the required 
“Level One” evaluation.  He avoided bein0]tied to either 
position. 

The followin0]exchanges occurred between Mr. 
Rosenstein and the panel durin0]TJ
t argument: 

This exchange seems to concede]the requirement of a 
“Level One” evaluation. 

 Judge Stewart:  “The contention I have is, 
nonetheless, you say this is an objective standard.  I don’t 
want to quarrel with it.  It seems that standard is 
nonetheless somehow shaped by compliance.  What is]the 
regulation?  And, if]the regulation requires level one, any 
reasonable officer, not just Batista, comply with, 
definitionally, not just him, but any reasonable officer 
would.  Then help me understand how we just sort of 
moved past that as not in play under]the facts of this 
case.” 
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 The meaning and objectives of the court of appeals’ 
opinion of September 8, 2004 are a mystery.  The opinion 
first sets out affirmed findings that Special Agent Batista 
violated Treasury Regulation 301.6103(k)(6)-1(a); that 
Batista’s failure to perform the “Level One” evaluation was 
due to Batista’s intentional conduct and/or gross negligence 
in making third party contacts without performing the “Level 
One” evaluation.  The opinion then affirms that under these 
findings Batista is entitled to protection from the “good faith 
but erroneous interpretation” exception in IRC 7431(b)(1), as 
a matter of law. 

Since the State of the Law dictates that an 
unauthorized disclosure in violation of a treasury regulation 
disqualifies an officer from
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to seek necessary information from Payne. 

Batista disclosed numerous items of return 
information to these third parties, including the fact that 
Payne was subject to a criminal investigation. 
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(a) UNIQUE IMPORTANCE OF IRS 

 POLICE IN THE WAR ON TERRORISM 

Due to circumstances not anticipated by either party 

to this case, this case evolved into issues of great public 

importance; issues that involve the usurpation of increased 

police powers, in violation of the basic structure of our 

government.  

Congress granted IRS police greater and wider 

authority to investigate the conduct of American citizens than 

NuirJ
-beenss grantey tany ve
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IRC §§ 6103 and 7431.  However, as has been explained 

above, the Attorney General’s office has surreptitiously 

eroded and eliminated these protections by way of its 

amended treasury regulations. 

(b) U.S. ATTORNEY GENERAL’S USURPATION OF 

POLICE POWER 

After September 11, 2001, it became necessary to coordinate 

federal police agencies to root out terrorism in this country.  

The broad authority given IR
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judicial supervision over adjustments of police powers and 

individual protections.  Indeed, the American people need to 

feel judicial supervision over the usurpation of police powers, 

during the War on Terrorism. 

II. THE LOWER COURT’S APPLICATION 

 OF THE TREASURY REGULATIONS 

 

(a) 









 

 

protection is great and urgent.  This country needs the demonstration by this Couartof its function in denying the usurpation of individual rights by police agencies.    This Couartshould declare the Amendeaationrtp35 ould d24ah5.encsurpation of s greatgulations of July 2csurvoid; any attempt by Respondent to 
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contact with Payne by arriving at Payne’s law office
unannounced instead of scheduling an appointment
with Payne’s office. Batista admitted that he was not
prohibited from calling persons who are under criminal
investigation in advance. Batista brought Levy and Mr.
Hicks to his initial visit with Payne. Levy had been
dealing with Payne since 1989.

6. At the initial visit, Batista produced a summons
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Insurance Exchange to Payne. As of this date, however,
Batista still believed that Payne was sincere about
providing the requested documents and records.
Batista conceded that he could have gotten this
information from Payne and recognized that his
criminal investigation would not have been prejudiced
by allowing Payne to provide this information. Batista
also admitted that he violated Section 6103 of the
Internal Revenue Code by first contacting the Texas
Lawyers Insurance Exchange.

9. On January 16, 1992, Payne and Batista
reached an agreement on how to disclose the 2618, Inc.
records. Payne and Batista agreed to adhere to several
guidelines. In pni/icular, the IRS agreed to review the
records on a year-to-year basis and inform Payne
which records were needed for copying. Payne would
then have copies of the requested items made.

10. On January 20, 1992, Payne sent Batista a letter
asking him to allow Payne to respond to any specific
questions that Batista may have concerning Payne’s
involvement with 2618, Inc. Payne also informed
Batista that he was not waiving his Fifth Amendment
rights and that he would not discuss any element of
Batista’s investigation with him until Batista had more
reasonably and fairly narrowed any issues concerning
Payne.







Appendix B -9-

presented his credentials in person, to the following
individuals: Leo Kalantzakis, Victoria Sutherland, Tim
Winata, Sarah Bilbo, Brian Hughes, Robert T. Jacob,
Mara Daly-Brown, Stephen F. Austin, J. Stephen
Overby, Lee Joseph, Tina Diamond, and George
Fountas.

18. When Batista m3(n)5.e ith, Sarah Bilb (“ Bilb”)b,
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Appendix B -24-consistent with Section 7431" of Title 26, which
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c. Discreet – A special agent should be
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disinclined to return to him for further plastic surgery
and to recommend him to their friends.” Id.

The court held that “the decrease in patients
was [likely] a result of a combination of factors, the
most unlikely of which, given the totality of evidence,
was the disclosure in the IRS letter.” Id. at 502. The
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19. Nonetheless the Court feels obligated to find
that the conduct exhibited by Batista was egregious.
For example, Batista testified that he never calls to
make an appointment, but rather arrives at the
taxpayer’s location, his place of residence or business,
unannounced. Batista, however, acknowledged that he
was not prohibited from calling Payne in advance to
schedule an appointment. Furthermore, Batista made
devastating disclosures regarding Payne’s suspected
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information as possible from the taxpayer before
contacting third-parties. Later, Batista admitted that
his conduct violated the IRS manual and regulations.
In addition, Batista had no rational explanation for his
conclusion that Payne was not being sincere about his
willingness to cooperate and his desire to assist Barista
in the investigation. However, because Payne was
unsuccessful in identifying disclosures by Batista of the
criminal nature of the investigation, in particular,
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services for the then-owner, Gerhard Helmle. The IRS

agent conducting the audit, Colin Levy, suspected

fraud and referred the case to the IRS Criminal
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tax returns. Payne agreed to provide them. This was

the first and only documented request for information

relating to Payne’s personal tax returns, although

Batista testified that he made a previous oral request

for the papers. Payne later informed Batista that he

did not have any work papers for those returns.

By March of 1992, Batista apparently decided

that Payne did not sincerely intend to cooperate with

the investigation. At trial, Batista initially could not

recall any specific incident that led him to this

conclusion, but he eventually testified that the tone of

Payne’s letters gave him the sense that Payne would

not fully disclose information without the imposition of

untenable conditions. The district court concluded that

Batista “had no rational explanation” for this

conclusion. Payne, 91 F. Supp. at 1029. In any event,

Batista accelerated the pace of his investigation during

and after March 1992. In that month, Batista sent out

ten summonses to various corporations and banks
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with the IRS who was investigating Payne’s possible

violation of criminal revenue laws. Batista asked some

of the employe eof tyme
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evaluates “good faith” under an objective standard. See

Huckaby v. United States Dept. of Treasury, I.R.S., 794

F.2d 1041, 1048 (5th Cir. 1986); Barrett II 51 F.3d at

479. “A reasonable IRS agent can be expected to know

statutory provisions governing disclosure, as

interpret1,5ty3/ expecinable regulatovisi3 as
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IRS: the disclosure of the identity of the taxpayer, the
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of information, then all of the disclosures were

unnecessary: the identity of the taxpayer, the fact of an

investigation, and the fact that the investigation was

criminal. If Payne was a reasonably available source of

information, then Batista could have avoided all of the

disclosures to third parties by securing the information

from Payne himself.

In Barrett v. United States, 100 F.3d 35, 39 - 41
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The first of these definitions has a strictly

empirical character: if there is empirically any possible

way that an event can ha emmithoutif t occurrencbleempiricaelemeves. E empirical, we wavento knowle
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FINDINGS OF FACT

1. Payne obtained a Bachelor of Business

administration from the University of Texas in Austin,

Texas. Later, in 1996, Payne received his Juris

Doctorate from the University of Texas School of law.

Payne became licensed to practice law in 1966. Payne

first worked as a lawyer for the city attorney’s office of

Houston, Texas. He then went into the private practice

of law in Houston, Texas. He formed a law firm and
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Payne’s tax returns. Upon examination of the



Appendix E -12-possible violation of criminal revenue laws by Payne.
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36. The special agent needs to work with the

taxpayer to whatever degree is required to secure the

needed records. It is not necessary to contact all of a

taxpayer’s customers or clients if the taxpayer is

willing to provide the records himself. Moreover, if the

taxpayer is willing to get the records from the banJcords frr11.655 -1.675 TD
0.1673 Tw
[(tird-pPariesm thnm the agentshould givef the taxpayee)]TJ
T*
0.0004 Tc
005618 Tw
[an opportunitry todof tat. Discloscursl of cofvidntciae
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is remembered ‘that our voluntary assessment system

of tax action is in large measure dependent upon the

realization of a taxpayer’s expectation that the

information required of him for this purpose would be

kept confidential.” Diamond v. United States, 944 F.2d
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investigation or processing, or any other data,

received by, recorded by, prepared by, furnished

to, or collected by the Secretary with respect to

a return or with respect to the determination of

the existence, or possible existence, of liability

(or the amount thereof) of any person under this

title for any tax, penalty, interest, fine,
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investigation or any other offense under the

internal revenue laws, disclose return

information to the extent that such disclosure is

necessary in obtaining information, which is not

otherwise reasonably available, with respect to

the correct determination of tax, liability for tax,

or the amount to be collected or with respect to



Appendix E -25-

IRS investigation[,]” but does “question . . . the means

of investigation, but only to the limited extent

consistent wit4(y]ecstion7431 (ofTitle 26, whicht)]TJ
T*
0.0043 Tc
-0.8947 Tw
[providoesa civil cause (ofacstionfor improper disclosurens)]TJ
0 -1.85 TD
0.0068 Tc
0.0163 Tw
(ofreturnf iformgatio. -)Tj
/T62 1 Tf10.412 0 TD
8 Tc
3 Tw
Barrett-)Tj
/TT2 1 Tf3.332 0 TD
0.0202 Tw(, 795 F. 2d at 451.-)Tj-13.675-3.3575 TD
0.0048 Tc
049187 Tw
[6. Wwit4renpecsy tosummcones,o theTreasurys

R e g u l g a t i o s  s t a t e o  t a t : -
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obtain such information directly from the

taxpayer or the taxpayer’s representative

unless to do so might tend to prejudice

the investigation.

Intern.ee
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various items of return information to all of the

third-parties that Batista contacted, especially since

the information repeatedly offered by Payne and

refused by Batista was ultimately delivered to Gregory

Gallagher of the United Statellagy mTcter oJustice,ce

astior onegligesin,ne aes us,ewive in violrmatiooftelored 7,ne a thCouPa4,88 as0iriminal Sc -aelcn eboisatil162.  Tw
[(realsurnskaghnumer[(v
1667( 4 Tc
0.1118 T,ion to all of the )]TJ

13.55 0 4937(i)0.aludate cliite-5.7(.9( o, queshCo us abo tTc
0il-0.04rd, espe cially si3ce )]TJ
Tno t2.9( o )Tc
-0e mre fuinvo lv
-0,neille g Didrugs.e in violrma834)]TJ
Tthird-partie08 c
- 0.0 [ ( ritnessturneg inyTw
ld him
- 0.0e in violrma771) ] TJ
T.9(  o) ref uinvolv
- 0,nedrugs0e mol- 0.0cw
Tax Dis tc
2ty,e knowingtelo2

13.55 09T*
0.0003we087,( third- partuld not2rememb0.0 Tw
name inf ormationwingtelo6Justice274) ] TJ
Tritnesste mr0il- 0.078 Tw Tc
0.388 Tww5 Tc
15peabtaine( f f ered by PayJ

13.55 59
T*
0.0durate a c
0.3lte m Tc
0.3lm Tterview Criminal Seci8 ce knowingtelo2

13d) ] 9T*
0.00- 0.0 ti. T- 6( o) ref uno r388 T3lmbasis c
0(third-patlsurne in violrma6ce)]TJ
T*
se queshCous 
0.11cularnyT Batistas ult-arfuPaaghnd)]T7937(i)0. as)hed StIRS2regus us,eseliveredto all of the
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13. Recovery under Section 7431(a)(1) must be

denied i0Fe dice
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disclosure, plus

(ii) in the case of a willful

inspection or disclosure or an

inspection or disclosure which is

the result of gross negligence,

punitive damages, plus

(2) the costs of the action.

26 U.S.C. § 7431(c) (emphasis added). Specifically,

Section 7431 “limits actual damages to those ‘sustained
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after the third-party contacts were made by Batista. In

addition, Schindler, a former client of Payne who was

contacted by Batista, indicated that he would not use

Payne’s legal services again or refer any additional

clients to Payne because of the outstanding criminal
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taxpayer’s damage claims at trial on cross

examination, namely, by offering additional theories of
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bad faith and punitive damages only upon a showing of

willfulness or gross negligence.” Id. at 41. “To resolve

this question, [the Court’s] . . . task is to determine

whether the record would support a finding that
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whether a person was a drug dealer would not hurt

that person’s reputation. In particular, Batista

attempted to convince the Court that he sought to

protect Payne’s reputation by distinguishing between

“asking” whether Payne was a drug dealer and

“saying” that Payne was a drug dealer. According to
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his conduct violated the IRS manual and regulations.

In addition, Batista had no rational explanation for his

conclusion that Payne was not being sincere about his

willingness to cooperate and his desire to assist Batista

in the investigation. The facts and circumstances of

this case call for an award of punitive damages under

Section 7431(c)(1)(B)(ii). The disclosures made by

Batista were done willfully or with gross negligence

and the Court, therefore, holds that Payne is entitled

to punitive damages in the amount of $1,000.00.

21. Payne’s agitation with Batista’s course of

conduct is understandable. See Diamond, 944 F.2d at

434. “In our society, even without an actual conviction,
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the United States to pay Payne the total amount of

$1,537,680.00.

22. “[I]n the absence of constitutional

requirements[,] the federal courts cannot award

interest upon a claim or judgment against the United

States unless there has been an express waiver of

sovereign immunity.” Holly v. Chasen, 639 F.2d 795

(D.C. Cir. 1981); Jackson v. Widnall, 99 F.3d 710, 716







Appendix E -52-Consequently, an attorney who represents himself in

a proceeding under Section 7431 is not entitled to a

counsel fee award for those pParicular services. See Id. 25. In thisd fo  so208 Batista admittled hat, oan a leastn
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(“Sanders”) was later assigned to assirtw8h the
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letter from a criminal investigator.

Gandy testified that he did not have actual

knowledge of the contents of the letters.  But

credibility calls are for the district court and it

committed no error in choosing to believe Davidson and

Cartwright, rather than Gandy.  Thus, the district

court’s finding that the statute of limitations began to

run on the written disclosures in 1990 was not clearly

erroneous.  Therefore, the district court correctly

concluded that the two counts of Gandy’s complaint

relating to written disclosures were time barred.  The

district court had no jurisdiction over this claim

because the United States has not waived sovereign

immunity for untimely suits.  

III.

Gandy next argues that McPherson and Sanders

made unnecessary disclosures of tax return

information when they orally disclosed to potential

x
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faith defense in section 7431(b) should be judged by an

objective standard analogous to that employed in

Harlow. . . .  Harlow would find officials acting in good

faith whe4E heir conduct does not violate cleHaryn
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could disclose the criminal nature of the investigation.

AFFIRMED.
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APPENDIX G

Revised August 22, 2000

IN THE UNITED STATES COURT OF APPEALS

FOR THE FIFTH CIRCUIT 

No. 99-60074 

JERRY S. PAYNE, 

Petitioner-Appellant, 

versus 

COMMISSIONER OF INTERNAL REVENUE, 

Respondent-Appellee. 

Appeal from the Decision of the 

United States Tax Court

August 17, 2000 

Before JONES, DUHÉ, and WIENER, Circuit

Judges. 

WIENER, Circuit Judge: 

Petitioner-Appellant Jerry S. Payne appeals an

adverse decision of the Tax Court, which awarded
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a Sexually Oriented Business Permit (“SOB permit”)

from the City of Houston (“the City”). The SOB permit

was required by a Houston ordinance passed in 1986

which provides, inter
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the renewal of the club’s permit, but when these

negotiations broke down he filed suit against the

TABC. The lawsuit was ultimately settled when the

TABC agreed to issue the club a mixed-beverage

permit. This satisfied the condition precedent in the

stock purchase agreement between Helmle and Payne,

causing the stock to be transferred to Payne in

exchange for his note and making him the sole













12 § 7454; Goldberg v. Commissioner, 239 F.2d 316, 320

(5th Cir. 1956).

13 Drieborg, 225 F.2d at 218.
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government’s deficiency determination cannot serve to

















agencies; however, it is likely that if Helmle merely transferred

nominal title to Payne, his attorney, for no consideration, the

C coequentlneyowenat iwtgassumtgarguendo



16 Mitchell v. Commissioner, 118 F.2d 308, 310 (5th Cir.

1941). 

17 Commissioner v. Duberstein, 363 U.S. 278, 291 (1960). 
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of its value from his tax return constitute clear and

convincing evidence of fraud. “The fraud meant is

actual, intentional wrongdoing, and the intent required
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Tax Court erred reversibly in allowing the

statutory fraud exception to prevail over the

three-year statute of limitations. 

The judgment of the Tax Court is reversed

for the foregoing reasons and judgment rendered

in favor of Payne, granting his petition for

redetermination and holding that the government

is time barred from collecting additional taxes,

penalties, and interest from Payne for his tax

years of 1987 and 1988.
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Appendix I

Examples Provisions Of Amended Regulations That

Demonstrate “Significant Regulatory Action.”

  (a.) The temporary regulations amend the existing
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third parties.  
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Background  

Under Section 6103(a) returns and return information

are confidential unless the Code authorizes disclosure

Section 6103(k)(6) authorizes an internal revenue

officer and officer of TIGTA . . . in connection with

official duties . . . to disclosure return information to a

person other than the taxpayer to whom such return

information relates . . . to the extent that such

disclosure i 6anleary . tobtaiurn informationotch

disclosure ch
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6aey(k)(6).  The temporary re)]TJ
13.3250 0TDc
-0.7821 Tw
[gulations seek to address
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an investigation.  For example, in an action for

wrongful disclosure under Section 7431, the inquiry is

whether the particular disclosure at issue was

consistent with section 6103(k)(6), not the necessity of

conducting an investigation or the appropriateness of

the means or methods chosen to conduct the

whether disclosure
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first and most critical condition precedent to an IRS

police officer’s authority to disclose the taxpayer’s

name to third parties.  This part of the regulation

(Level One) creates a requirement for the IRS police

officer to make a good faith evaluation and

determination of whether the information that is
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information” to a third party after the IRS police officer

has satisfied the conditions precedent to disclose the

taxpayer’s name to third parties, as required by level
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(Page 12)
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have the whole package here.  As a matter of

law, “good faith” is not there.  Not within the

“good faith exception.”  The regulation said he

had to undertake it.  He didn’t.  The trial court

found he didn’t, this Court affirmed it.  “Good

faith” is out of the window.  

(Page 14)

Judge DeMoss:

Judge DeMoss:
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Judge DeMoss:

He found it on the first go round, and found it

again when you came back on remand?

Mr. Payne:

Yes. 

There is no “good faith” exception applicable

here, because Special Agent Batista did not

fulfill the requirement of level one under (l)(a) of

the first regulation.  Without that, you can’t go

down and get into level two without authority
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was a free window for the government and their

agents’ to talk to spouses, friends,

acquaintances.  Under the current regime, you

go home, you don’t tell your spouse and friend

who you are investigating.  You keep it to

yourself.  You make the disclosures in official

investigative status that are reasonably






